Talking POintS NEWSIEtter December Vol. #19

TSIB’s Talking Points Newsletter covers recent top industry articles in the following categories:

Insurance Market
Construction Industry
Claims

Trends

This newsletter is meant to be a guide to assist you on the most important current events that
are going on. We share insight on the importance around each topic and how it can affect you
directly.

If you have any questions about any of these articles, other Insurance and Surety concerns, or
have specific topics you would like to learn more about, please reach out to us directly at
contact@tsibinc.com or visit our website.
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Insurance Market

Nuclear Verdicts Continue to be Fueled by Angry Juries

Plaintiff attorneys are aware that Americans are angry and scared. They are taking advantage of
these emotions to win larger and larger jury awards. These awards are known as “nuclear
verdicts” and according to Shari Belitz, CEO and litigation consultant, “[t]hey are absolutely on
the rise.”

In a webinar that was sponsored by Advisen and AWAC called Big Nasty Claims, the panel
discussed the current state of large jury verdicts and some of the reasons behind them. Nuclear
verdicts are fueled by an emotional state, that plaintiff attorneys have become good at tapping
into, to elicit a response triggered by fear and anger that will punish defendants.

The plaintiff’s attorneys have been extremely successful with this tactic. Defense teams are
working to find ways to combat this strategy. One way to do this would be to defuse the
guestions that are designed to create an emotional reaction out of witnesses. This can be done
with deposition prep, mock trials and storytelling development.

TSIB Talking Point: Nuclear verdicts are on the rise. Excess casualty insurers are the most
exposed and, in many cases, the least in control of the process. Until they can solve this issue,
the premiums will keep rising.

Click here to read further about this.

Commercial Lines Outlook Upgraded: A.M. Best

A.M. Best has revised its outlook for the U.S. commercial lines insurance segment from negative
to stable. This is due mostly in part to the muted negative impact of the COVID-19 Pandemic on
commercial lines. A.M. Best states, “[l/]itigation related to denial of coverage for business
interruption claims has generally resolved in favor of the insurers, with many cases dismissed
without proceeding to trial.”

Another factor that has contributed to this upgrade is the continued rate increases which we
would expect to continue into 2022.

TSIB Talking Point: Rate increases are continuing into 2022. Markets remain strong and will be
boosted by the apparent easing of any negative impact of the pandemic. The expectation is that
the rate increases should abate as 2022 progresses.

Click here to read further about this.

Copyright © 2021 TSIB. All rights reserved. CA License # 0E81386


https://www.advisenltd.com/big-nasty-claims
https://www.advisen.com/tools/fpnproc/fpns/articles_new_1/P/415596209.html?rid=415596209&list_id=1
https://www.businessinsurance.com/article/20211203/NEWS06/912346369/Commercial-lines-outlook-upgraded-to-stable-AM-Best?utm_campaign=BI20211207RiskManagementOne&utm_medium=email&utm_source=ActiveCampaign&vgo_ee=zwNhjES%2BextmLkPv%2Bq2mT%2FlMy%2BOWWuyaZunZiCXh6gI%3D&utm_campaign=BI20211207RiskManagementOne&utm_medium=email&utm_source=ActiveCampaign&vgo_ee=zwNhjES%2BextmLkPv%2Bq2mT%2FlMy%2BOWWuyaZunZiCXh6gI%3D

Construction

Tech Adoption Makes Construction Industry Top Target for
Cyberattacks

There has been a great deal of discussion about which companies or industries are most
vulnerable to cyber criminals. Much of this talk has been about how public entities or
healthcare companies are the most at risk. However, according to a recent study by Nordlocker,
an encryption software firm based in the United Kingdom, construction has emerged as the
number one industry hit by ransomware. Nordlocker analyzed 1,200 in 35 industries to come to
the determination.

There are several examples of large construction companies that have been attacked. For
instance, in 2020, the French contractor, Bouygues Construction was hit with a ransomware
attack and right before that, the same criminal group also hit a Canadian contractor. However,
smaller Contractors may be more at risk due to the fact that their controls can be much less
sophisticated, making them an easier target.

In addition, contractors have an increasing exposure as more buildings have systems connecting
to the internet. These buildings then become a target for “siegeware”. Siegeware is when a
building is attacked with a ransomware virus causing the entire building to shut down due to
heating, fire, video security, elevators or any other system linked to the internet being taken
over.

TSIB Talking Point: It is important to remember that the people responsible for these attacks
are criminals and they are looking for easy marks. Construction companies are easy marks since
they may not have the proper security controls in place. Solid security measures and training
are key to thwarting any cyberattacks.

Click here to read more.

Manhattan Skyscraper Snags Its Own Builder as a Tenant
Turner Construction Company is moving its headquarters from its downtown space at 375
Hudson Street. The company is planning to lease space at The Spiral at 66 Hudson Boulevard,
on the West Side of Manhattan between 34t and 35 streets.

Peter Davoren remarked that the building “will provide us with an environment that so well
defines our vision and the future of the company”. The move will take place in 2023 and with this
signing, the tower’s 2.8MM square feet will be 54% leased with a year left before the project is

completed.

TSIB Talking Point: The area in and around the location of The Spiral has been under significant
redevelopment with Turner participating in this construction boom.

Click here to read more.
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Claims

On Motion for Reconsideration, Southern District of New York

Holds that Reported Policies Cannot Be Waived

The United States Federal District Court for the Southern District of New York held that an
insurer’s late reporting defense is not subject to waiver under claims-made and reported
policies. The Court’s holding was handed down in the case of from Hunt Constr. Grp. Inc. v.
Berkley Assurance Co., No. 19-cv-8775, 2021 WL 4392520 (S.D.N.Y. Sept. 24, 2021).

In the case, the insurance contractor, Hunt, was sued for mismanagement of a project and the
claim was submitted to Berkley, their E&O carrier. The claim was reported late as deemed by
the policy requirements. The carrier initially undertook the defense of the claim. However, 7
months later, withdrew the defense and denied the claim for late notice.

The insured argued that the carrier cannot assert late notice defense once it has actual or
constructive knowledge of said late notice. However, this law has been interpreted to apply to
general liability cases only and not claims under claims-made policies. The Court sided with the
carrier on a Motion for Reconsideration. The Court deemed late notice defense is not waived
under claims-made and reported policies. Initially the Courts sided with the insured and
deemed that late notice should have been raised and failure to do so constituted a waiver. You
can reference the case here.

TSIB TALKING POINT: There will most likely be an appeal and more to follow on this case.

It is paramount to ensure claims are reported timely and adhere to the express conditions of
reporting under the policy. It is always best to report a potential notice of a claim even if it does
not evolve into an actual claim. It is far too costly to delay reporting and risk a no coverage
position asserted by the carrier. It is equally important to understand that the rules that apply
to general liability insurance differ from that under professional liability policies.

Click here to read more.

Complaint Dismissed for Failure to Mediate First

A suit was filed against Camelback Waterpark for injuries sustained in a water slide accident.
Camelback filed a Third-Party Complaint against the manufacturer, Whitewater, of the water
slide alleging defects in the slide. The contract between Whitewater and Camelback stipulated
that any dispute must first be heard in mandatory mediation before a suit could be initiated.
Camelback argued that this did not apply to post project claims for indemnification.

The Court upheld the manufacturer’s assertion that the suit must be stayed and mediation
must occur before any suit could be instituted. The language in the contract stipulated “any
dispute” and was not specific to solely during the period of construction.

TSIB TALKING POINT: It is imperative clients carefully review the contracts that they enter into
with Third Parties. The contract can often govern the outcome of insurance matters. Other
issues include but are not limited to additional insured requirements, primary and non-
contributory wording and assignment of claims.

Click here to read more.
Copyright © 2021 TSIB. All rights reserved. CA License # 0E81386


https://www.jdsupra.com/legalnews/insured-failed-to-timely-report-12709/
https://www.commonsenseconst.com/construction/failure-to-mediate-first-resulted-in-dismissal-of-third-party-claim/

Trends

Hurricane season runs from June to November and any good Risk Manager knows the track of
each and every storm that threatens their east coast assets. Due to research from Chaucer, a
specialty reinsurance group of Risk Managers, there is something new to look out for.

This research shows that U.S. hurricanes are moving northward and hitting northern U.S. states
such as NY, NJ, and other New England states 16% of the time, up from 12% forty years ago.
The data, as you would expect, also shows that there is a drop in storms that hit the southern
states like Florida, Georgia as well as the Caribbean Islands. The percentage of storms that hit in
this region have dropped from 60% to 54% in twenty years. The region in between, the
Carolinas, Virginia, Maryland predictably increased as well.

As we study the real-time effects of climate change, one thing is very clear. Hurricanes feed off
of the warmth of the ocean. Storms are also becoming more dangerous as they are bigger,
stronger, and slower compared to storms of the past. A slower, stronger storm will drop more
rain and produce more damage. If the storm is larger, this damage will of course be over a
wider area and push further in from the coast.

TSIB Talking Point: Storm tracks are changing, which will in turn effect the way future
hurricanes are modeled. Risk Managers must reevaluate their Catastrophe Plans as we all get a
better handle on these changes.

Click here to read further about this.

Hurricane Ida- Insured losses from New Orleans to New York estimated between $30B to $32B.
Winter storm Uri- Insured losses in Texas resulted in $15B. Floods in Germany- $13B.

2021 was one of the costliest years on record with over $105B in insured losses and more than
100,000 people killed or still missing. Based on a report by Swiss Re, 2021 was the fourth
highest toll since 1970. The other three highest were:

e 2017- Hurricanes Harvey, Maria and Irma

e 2011- Major earthquakes in Japan and New Zealand

e 2005- Hurricane Katrina

TSIB Talking Point: There is no question that climate change is the culprit for these
catastrophes. As a result, insurers are raising their rates in many CAT exposed areas and in
some instances insurers are exiting so called “dirty industries”, such as coal.

Click here to read further about this.
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